UNI TED STATES DI STRI CT COURT
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CONSERVATI ON LAW FOUNDATI ON,
et al.,
Plaintiffs,
V. Civil Action No. 00-1134 (CK)

DONALD EVANS, et al .,
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VEMORANDUM OPI NI ON

Plaintiffs Conservation Law Foundation, Center for Marine
Conservation, National Audubon Soci ety, and Natural Resources Def ense
Council ("Plaintiffs") brought suit against the United States Secretary
of Commerce Donald Evans, the National Oceanic and At nospheric
Adm nistration, and the National Marine Fisheries Service
(" Defendants"), charging that Defendants fail ed to prevent overfi shing
and mnimze bycatch! along the New Engl and coast.

On Decenber 28, 2001, the Court granted Plaintiffs' Mtion for
Summary Judgnent. The Court determ ned that Defendants viol ated the
Magnuson- St evens Fi shery Conservati on and Managenent Act, 16 U. S. C.

8§ 1801 et seq., as anended by t he Sust ai nabl e Fi sheries Act ("SFA"),

1Bycatch refers to fish caught incidentally while afisher is
tryingtocatchfishof adifferent species. See 142 Cong. Rec. S10810
(daily ed. Sept. 18, 1996).



Pub. L. No. 104-297, 110 Stat. 3559 (1996), and the Adm ni strative
Procedure Act ("APA"), 5U. S.C. 8 706. Specifically, the Court found
t hat Defendants viol ated the SFA and APA by failing to inplenment
Amendnment 9 of the Fishery Managenent Pl an, thereby violatingthe
overfishing, rebuildi ng and bycatch provi si ons of the SFA. The Court
further heldthat Anendnent 9 vi ol ates t he bycat ch provi si ons of the
SFA.

The Court nmust nowenter arenedial order. The follow ng parties
have i ntervened in the remedi al proceedi ngs: (1) Northeast Seaf ood
Coalition; (2) Associ ated Fi sheries of Maine, the Cties of Portl and,
Mai ne and New Bedf ord, Massachusetts, and the Traw ers Survi val Fund;
(3) the States of Miine, New Hanmpshire, Rhode Island, and
Massachusetts; and (4) Northwest Atlantic Marine Alliance, Stonington
Fisheries Alliance, Saco Bay Alliance, Cape Cod Comrercial Hook
Fi shernmen's Associ ati on, Paul Parker, and Craig A. Pendelton.

Inlight of the summary judgnent briefs and the prelimnary renedy
subm ssions,?it is apparent tothe Court that the renedi al phase wi ||
i nvol ve highly technical and scientificissuesrelatingto matters such
as the bi onmass and nortality | evel s of particul ar speci es of fish; the
i npact such | evel s have upon t he status of the species; the appropriate

scientific methodol ogy to cal cul ate such | evel s; the fi shery nanagenent

Briefing in the renedial phase is not yet conplete.
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measures that will achi eve a particul ar bi omass and nortality | evel;
and t he ef fect of the vari ous nmanagenent neasures on each speci es of
fishand the fishingindustry. Consequently, the Court has determ ned
that atechnical advisor is necessary to teach and i nstruct the Court.
It is inportant to note that the Court is appointing an expert
techni cal advi sor, not an expert w tness pursuant to Fed. R Evid. 706.
The necessity of atechnical advisor inthis caseis hightened by the
[limted time frame i n which the Court nust make its decision. The
parties' final briefs areto be subnmtted by April 12, 2002, and t he
fishing season begi ns on May 1, 2002. Therefore, the Court will have
only two weeks i n which to evaluate the parties' argunents and i ssue
its remedi al order.
| . Aut hority to Appoint a Technical Advisor

The Court' s authority to appoi nt atechnical advisor rests ontwo
i ndependent grounds. First, a district court has the inherent
authority to appoi nt an advi sor. Additionally, the Adm nistrative
Expenses Act of 1949, 5U S. C 8§ 3109, and the Court Interpreters Act,
Pub.L. No. 95-539, 8 5, 28 U.S.C. 8 602(c), afford the judiciary
statutory authority to enploy an expert.

InReillyv. US., 682F. Supp. 150 (D. R 1. 1988), the district

court conduct ed an exhausti ve exani nati on of the |l egal principles
underlying acourt's inherent authority to appoi nt an advisor. Inso

doi ng, the court determned that it possessed the inherent authorityto



appoi nt atechnical advisor to advise andinstruct the court onthe
econom ¢ i ssues surroundi ng the cal cul ati on of damages for | oss of the
ear ning capacity of aninfant. The court's determ nation was affirnmed

by that circuit, see Reilly v. U.S., 863 F.2d 149 (1st Cir.

1988) (district court did not abuse its discretion in appointing
techni cal advi sor), and has been fol | owed by courts that have addressed

the i ssue. See Ass'n of ©Mexican-Anerican Educators v. State of

California, 231 F.3d 572 (9" Cir. 2000) (affirm ng district court's
appoi nt nent of technical advisor based on | ower court's inherent
authority to appoint an advisor).

Moreover, there is wi despread recognition that courts are
i ncreasingly faci ng conpl ex scientific and technical issues for which
t hey need i nstructi on and great er under standi ng. As Justice Breyer
recogni zed, "as cases presenting significant science-rel ated i ssues
have i ncreased i n nunmber, judges have i ncreasingly foundin the Rul es
of Evidence and G vil Procedure ways to hel p themover cone t he i nher ent
di fficulty of maki ng determ nati ons about conplicated scientific, or
ot herwi se techni cal, evidence. Anpbng these techniques are. . . the
appoi nt nent of special nasters and speciallytrained!|awclerks."

Ceneral Electric Co. et al. v. Joiner, 522 U S. 136, 149 (1997)

(Breyer, J., concurring) (citation omtted). Many of the cases
i nvol ving these increasingly scientific and techni cal questions invol ve

evi denti ary gat ekeepi ng functi ons or deci si ons on summary j udgnent
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not i ons such as t hose addressed directly by the Suprene Court i nJoi ner

and Daubert v. Merrell DowPharnaceuticals, Inc., 509 U S 579 (1993),

or, asinthis case, theinposition of arenedy whose appropri at eness
rests on conplex scientific data. Explanationfroman expert nmay often
assi st courts in addressing such scientific questions.

The Adm ni strative Expenses Act of 1949, 5 U S. C. § 3109, and t he
Court Interpreters Act, Pub.L. No. 95-539, 85, 92 Stat. 2040, 2044
(1978), 28 U.S.C. 8 602(c), provide an addi ti onal i ndependent statutory
basis for the Court's authority to appoint an expert advisor.

The Adm ni strative Expenses Act grants various departnents and
agenci es t hat constitute the executive branch the authority to procure
the tenporary or intermttent services of experts or consultants. See
5U.S.C 8§83109. Section602(c) of the Court Interpreters Act codifies
the authority of the Director of the Admnistrative Ofice of the U S.
Courts to enpl oy experts and consul tants authorized by 5 U. S. C. § 3109.
See 28 U. S. C. §602(c). Section 602(d) provides that "[t]he D rector
may del egate any of the Director's functions, powers, duties, and
authority . . . tosuchofficers and enpl oyees of the judicial branch
of Governnent as the Director may designate. . . and may aut hori ze t he
successi ve redel egation of such functions, powers, duties, and
authority as the Director nmay deem desirable.” [d. 8§ 602(d).
Therefore, a federal judge possesses statutory authority to appoint an

expert when properly designated by the Director or by an officer or



enpl oyee duly enpowered t o so designate. Inthis case, perm ssion has
been obtai ned fromthe Director's del egates and therefore all statutory
requi rements have been net.

I1. Procedures for Selecting the Technical Advisor?

The Court has made every effort to utilize a fair and open
procedure for appoi nting a neutral technical advi sor, which includes
affording the parties the opportunity to assert any al | egati ons of
bi as, partiality or |ack of qualification.

Upon determ ning the need for the assistance of a techni cal
advi sor, the i ssue was rai sed with counsel in open court. The parties
wer e asked to submt the names of potential advisors on whomt hey
agreed. Wth the substantial assistance of the Director of the
Al ternative Di sput e Resol uti on Program Nancy Stanley, alist of 10
t echni cal experts was devel oped. Each of the groups of parties*was
af f orded the opportunity to stri ke one nane fromthe list. The parties

wer e af forded two weeks to research the qualifications of nost of the

3The Court has been guided in large part by the extrenely
t houghtful and oft-cited di ssent of Judge Tashima i nAss' n of Mexi can-
Aneri can Educators, 231 F. 3d at 609-615. It shoul d be not ed, however,
t hat Judge Tashi ma di d not di ssent fromthe majority's concl usion that
the district court had i nherent authority to appoint a technical
advi sor. His dissent relates to themanner in whichthe advisor in
t hat case was appointed and utilized.

4For purposes of devel oping the list of technical experts, the
parties were representedinthe follow ng groups: the Plaintiffs; the
Def endant s; t he commerci al fishernen; the hook-and-1|ine fishernen; and
t he states.



candi dat es and one week t o conduct research regardi ng an addi ti onal
l'ist of names subsequently submtted by one of the parties.

The Court was thereafter provided with a ranked |ist of six
techni cal experts (the original |Iist of ten m nus four candi dat es who
wer e struck by a party) fromwhi ch the Court coul d sel ect atechnical
advi sor. The individual who the Court has sel ected as t he techni cal
advi sor, Dr. Wayne Getz of the Departnent of Environnental Science,
Pol i cy and Managenent at the University of California at Berkel ey, was
ranked second.

The parties were then afforded an addi ti onal opportunity to object
t o t he proposed advi sors. The Court specifically requested al |l egations
of any direct conflicts of interest or bias. The parties were afforded
one week in which to conduct further investigations regardingthe
proposed advi sors and submt any objections tothe Court. Only two
responses to the Court's order were fil ed.

| nterveners t he Associ at ed Fi sheries of Maine, Inc.; the Gty of
Portl and, Maine; the City of New Bedford, Massachusetts; and the
Trawl ers Survival Fund (collectively "AFM') expressed reservati ons
regardi ng the potential partiality of the expert ranked first onthe
list of sixindividuals. Theinterveners al so expressed a preference
for Dr. Getz and two ot her individuals. The Plaintiffs andinterveners

t he St at es of Mai ne, Massachusetts, New Hanpshire and Rhode I sl and



filed a statenent i ndicatingthat they did not object tothe first
three experts on the list of six individuals.

The Court subsequently contacted the top three individuals.
Because the first ranked i ndi vi dual indicated that he woul d not be
avai |l abl e to serve as the techni cal advisor, it was not necessary for
the Court to evaluate AFM s concerns regarding his potenti al
partiality. Thethirdindividual contacted was al so unavail able. Dr.
Getz was therefore selected as the Court's technical advisor.
I11. Scope of the Technical Advisor's Duties

The scope of the expert advisor's dutiesw || betoanswer the
Court's technical questions regardingthe meani ng of terns, phrases,
theories andrationalesincludedinor referredtointhe briefs and
exhi bits of any of the parties. He shall be a "tutor who aids the
court in understanding the 'jargon and theory' relevant to the

techni cal aspects of the evidence."” Ass'n of Mexican-Anerican

Educat ors, 231 F. 3d at 612 (Tashim, J., dissenting). The advisor
shal | not give any advice to the Court ontheultinmateissue of the
remedy that i s nost appropriateinlight of theentirerecord. Gven
the fact that the Court will have approxi matel y t wo weeks fromt he dat e
final subm ssions are filed to the May 1, 2002 deadline to order a
remedy, the Court may only have t he opportunity to conduct sporadi c but

possi bly | engthy phone discussions with the technical advisor.



At the conclusion of this phase of the case, when the Court
explainsits reasons for the renedi al order, the Court will sumrari ze
t he anobunt and nature of its reliance on the technical advisor.
| V. Concl usion

Pursuant to the Court's inherent and statutory authority, the
Court has obtained a technical advisor to assist the Court in
under st andi ng t he hi ghly techni cal and scientificissuesthat wll
likely ariseinthe remedi al phase of the case. The manner i n which
t he expert advi sor was sel ect ed was desi gned to establish afair and

open procedure for obtaining a neutral advisor.

Dat e d adys Kessl er
U.S. District Judge



Copies to:

Eric Bilsky

Oceana, Inc.

2501 M Street, NW Suite 300
Washi ngton, DC 20037-1311

Adam | ssenberg

Envi ronment al and Nat ur al
Resources Di vi sion

P. O. Box 7369

Washi ngton, DC 20044- 7369

David E. Frulla
Brand & Frulla, P.C.
923 15th Street, NW
Washi ngt on, DC 20005

El don VanCl eef Greenberg
Garvey, Schubert & Barer
1000 Potomac Street, NW
Washi ngton, DC 20007

David C. Hoover

Sp. Assistant Attorney
Gener al

State of Massachusetts

251 Causeway Street,

Suite 400

Boston, MA 02114

Peter C.L. Roth

Seni or Assi stant Attorney
Gener al

State of New Hanpshire

33 Capitol Street

Concord, NH 03301

Gerald F. MAvoy

Executive Legal Counsel

Departnment of Environnent al
Managenent

St ate of Rhode I sl and

235 Pronenade Street, 4" floor

Provi dence, Rl 02908

Ki rsten Engel

Tul ane Law Schoo

6329 Freret Street
New Orl eans, LA 70118-5760

Mark A. Randl ett

O fice of the Attorney General
6 State House Station

Augusta, ME 04333-0006

Janmes L. O Dea, |11
Suite 1000

1111 14'" Street, NW
Washi ngton, DC 20005

W I i am Henchy
165 Cranberry Hi ghway
Ol eans, MA 02653

Stephen M CQuel lette
Cianciulli & Quellette
163 Cabot Street
Beverly, MA 01915

Prof essor Wayne M Getz
Department of Environnent al
Sci ence, Policy &

Managenent

201 well man Hal

University of California at
Ber kel ey

Ber kel ey, CA 94720-3112
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

CONSERVATI ON LAW FOUNDATI ON,
et _al .,
Plaintiffs,

V. Civil Action No. 00-1134 (GK)

DONALD EVANS, et al .,

Def endant s.
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ORDER
It is this 8" day of April 2002 hereby
ORDERED, that Dr. Wayne M Getz of the Departnment of
Envi ronmental Science, Policy and Managenent at the University
of California at Berkeley is appointed as the Court's technical
advi sor pursuant to the ternms and procedures detailed in the

acconmpanyi ng Menor andum Opi ni on.

d adys Kessl er
U.S. District Judge
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